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A. IDENTITY OF PETITIONER 

Dwayne Johnson, petitioner here and appellant below, 

asks this Court to accept review of the Court of Appeals 

decision terminating review pursuant to RAP 13 .3 and RAP 

13.4. 

B. ISSUES PRESENTED FOR REVIEW 

1. No-contact order violations are misdemeanor offenses; 

however, if the person already has "two previous convictions," 

subsequent violations are elevated to a felony. RCW 

26.50.110(5). The term "previous convictions" is not defined in 

the statute. This Court should accept review to determine 

whether two concurrent misdemeanor offenses arising from the 

same incident qualify as "two previous convictions" that elevate 

otherwise misdemeanor conduct to a felony under RCW 

26.50.110(5). 

2. The court allowed the State to introduce evidence that 

Mr. Johnson had previously assaulted Ms. Caldwell to discredit 

her even though her mental state was not an element of the 
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offense and she did not recant. The court also allowed 

numerous jail phone calls far beyond what was required to 

prove the no-contact order violations to show Mr. Johnson's 

propensity for domestic violence. This Court should accept 

review and curtail the lower court's impermissibly broad 

application of ER 404(b ). 

3. The trial court's admission of recorded conversations 

between Mr. Johnson and Ms. Caldwell were obtained without 

a warrant because Mr. Johnson was too poor to post bail. This 

Court should accept review because the introduction of these 

phone calls at trial violates article I, §12 and the Fourteenth 

Amendment. 

C. STATEMENT OF THE CASE 

Dwayne Johnson and Darryce Caldwell have dated since 

Dwayne was about 21 years old, and Darryce about 18. 3/4/21 

RP723-24. Ms. Caldwell loved Mr. Johnson. 3/4/21 RP738. A 

court had entered a no-contact between them in 2018. 3/4/21 

RP724. However, they still dated and were living together in 
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June of 2019 when they got into an argument while sitting in 

Ms. Caldwell's car in the parking lot of their apartment 

building. 3/4/21 RP727-28, 734. Mr. Johnson tried to prevent 

Ms. Caldwell from getting out of the car. 3/4/21 RP734. Mr. 

Johnson punched her. 3/4/21 RP735. Ms. Caldwell fell to the 

grass and had an instant headache. That was all she 

remembered from the incident. 3/4/21 RP735. 

Darryce had called her mother during the incident, and 

her mother called 911. 3/5/21 RPI 034. Police responded and 

took Ms. Caldwell to the hospital. 3/8/21 RP89. At the hospital, 

Ms. Caldwell was given a strong narcotic and was very "out of 

it." 3/4/21 RP823. Officer Greely, a responding officer, 

handwrote a statement he said Ms. Caldwell gave him while she 

was being treated at the hospital. 3/8/21 RP92-93. Ms. 

Caldwell's mother told Officer Greely he should wait to take a 

statement because Ms. Caldwell had just been given 

medication. 3/4/21 RP848. 
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Based on what Officer Greely wrote down as Ms. 

Caldwell's statement at the hospital, the State charged Mr. 

Johnson with first degree kidnapping and assault in the second 

degree. CP 404. 

The State also charged Mr. Johnson with violation of a 

no-contact order for the numerous phone calls he made to Ms. 

Caldwell from the jail while awaiting trial. CP 404-07. Also 

while Mr. Johnson was in jail awaiting trial on these charges, 

the prosecutor had obtained two convictions for two no-contact 

order violations that occurred on June 11, just before the 

incident in this case. CP 404-07. These two convictions arose 

from a single incident in which Mr. Johnson yelled at Ms. 

Caldwell and then called her when he sped away soon after. CP 

278. The State was thus able charge Mr. Johnson withfelony 

violation of a no-contact order based on these two convictions. 

CP 404-07. 

Though the State charged Mr. Johnson with eight no

contact order violations for the phone calls from jail, it 
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presented the jury with evidence of 30 phone calls over Mr. 

Johnson's objection. 3/8/21 RP240-44. In some of these calls, 

Mr. Johnson referenced previous acts of violence and 

threatened Ms. Caldwell in the future. 3/8/21 RP240-43; 3/9/21 

RP276; Ex. 22. 

Ms. Caldwell testified at trial. The State impeached and 

discredited her when she testified differently from what Officer 

Greely wrote in his statement. 3/8/21 RP102. Over defense 

objection, the prosecutor introduced evidence Mr. Johnson had 

previously assaulted Ms. Caldwell so that the "jury should have 

some background, some context, and not have to view things in 

a vacuum so to speak. " 3/3/21 RP622-25. In addition, the court 

allowed the jury to consider evidence of this previous assault to 

assess the "credibility and state of mind of the alleged victim. " 

3/3/21 RP627. 

The jury acquitted Mr. Johnson of kidnapping but 

convicted him of assault in the second degree. CP 170-72. The 

5 



jury also convicted Mr. Johnson on each count of violation of a 

no-contact order. CP 162-68. 

On appeal Mr. Johnson argued that as a matter of 

statutory construction, RCW 26.50. l 10(5)'s provision allowing 

"two previous convictions" to elevate subsequent no-contact 

order violations to a felony do not include two no-contact order 

violations arising from the same incident. Op. at 5-6. Mr. 

Johnson also challenged the court's admission of the numerous 

additional jail phone calls and evidence of a prior assault to 

discredit her, because Ms. Caldwell did not recant at trial-she 

simply disagreed with what an officer said she said at the 

hospital while under the influence of medication. Op. at 14. He 

also challenged the court's admission of jail phone calls that 

violated his right to equal protection. Op. 20-27. The Court of 

Appeals affirmed. Op. at 1. 
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D. ARGUMENT 

1. This Court should accept review to interpret what 
constitutes "two previous convictions" that elevate 
a no-contact violation to a felony under RCW 
26.50.110(5). 

Violation of a no-contact order (NCO) is normally a 

gross misdemeanor. However, under RCW 26.50.110(5), an 

NCO is elevated to "a class C felony if the offender has at least 

two previous convictions for violating the provisions of an 

order issued under this chapter." RCW 26.50.110(5). This 

language should be interpreted to exclude prior misdemeanors 

that are the same offense under a double jeopardy analysis or 

that arise from the same incident. This interpretation of the term 

is supported the purpose of recidivist statutes, RCW 

26.50.110( 5)' s legislative history, and the rule of lenity. 

a. Mr. Johnson's misdemeanor convictions were a 
continuing course of conduct and thus 
constituted a single offense. 

Mr. Johnson argued his two June 11 misdemeanor 

convictions arising from a single incident did not qualify as 
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"two previous convictions" under the statute. CP 295-306; 

3/3/21 RP644. 

The principles of double jeopardy support this 

conclusion. Federal and state constitutional double jeopardy 

protections prevent multiple punishments for the same offense. 

State v. Muhammad, 194 Wn.2d 577, 616, 451 P.3d 1060 

(2019); U.S. Const. Amend. V; Const. Art. I, § 9. A person may 

not be convicted more than once under the same criminal 

statute if only one "unit" of the crime has been committed. 

State v. Leyda, 157 Wn.2d 335, 342, 138 P.3d 610 (2006); State 

v. Tvedt, 153 Wn.2d 705, 710, 107 P.3d 728 (2005). 

The unit of prosecution, the punishable conduct under the 

statute, may be an act or a course of conduct. Tvedt, 153 Wn.2d 

at 710. If the legislature has failed to specify the unit of 

prosecution in the statute, or if its intent is not clear, the court 

resolves any ambiguity in favor of the defendant. Tvedt, 153 

Wn.2d at 711. 
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The unit of prosecution for violating a no-contact order is 

each contact. State v. Brown, 159 Wn. App. 1, 13, 248 P.3d 518 

(2010). A single contact includes the acts of the defendant from 

the moment contact is initiated until it ceases. State v. Spencer, 

128 Wn. App. 132, 137-38, 114 P.3d 1222 (2005). 

Applied to Mr. Johnson's case, the two June 11 

misdemeanors were charged as two offenses, but were a 

continuing course of conduct. As the Municipal Court 

Prosecutor stated in his summation, "[c]ontact number one, he 

was yelling at her." CP 278. As he "speeds off' he calls 

Darryce on the phone, and they're fussing on the phone ... " CP 

278. "That's why there's now two counts." CP 278. 

The no-contact was on-going from the initial contact to 

the continued contact in the car. This was the same course of 

criminal conduct and constituted a single offense. Spencer, Wn. 

App. at 132, 137-38; Brown, 159 Wn. App. at 13 

Because these two prior misdemeanor convictions are a 

single offense, they should not have counted as "two previous 
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convictions" in elevating Mr. Johnson's subsequent violations 

to a felony. See Tvedt, 153 Wn.2d at 710. 

b. Related statutes support the interpretation that 
"two previous convictions" cannot arise from 

the same incident to elevate subsequent 

violations to a felony. 

Even if a double jeopardy analysis did not resolve this 

issue, RCW 26.50.110(5) should be construed to prohibit using 

two prior convictions arising from the same incident to elevate 

subsequent violations to a felony. 

RCW 26.50.110(5) does not define "two previous 

convictions," but offers examples of what may qualify: 

The previous convictions may involve the same victim or 
other victims specifically protected by the orders the 
offender violated. 

RCW 26.50.110(5). 

This effort to clarify "previous convictions" shows the 

term is not plain on its face and requires further analysis to 

derive its meaning. See, e.g., State v. Rice, 116 Wn. App. 96, 

99, 64 P.3d 651 (2003) (treating the term as ambiguous). 



When a statute does not define a term, courts "generally 

derive plain meaning from the context of the entire act as well 

as other related statutes." Jones v. Washington State Dep't of 

Labor & Indus., 17 Wn. App. 2d 437, 445, 486 P.3d 949 (2021) 

(internal citations omitted). A court may also look to the 

interpretation given to that phrase in other statutes if those other 

statutes are on the same subject or relating to the same matter. 

Id. at 445 n. 5 (citing Puget Sound Med. Supply v. Dep't of Soc. 

& Health Servs., 156 Wn. App. 364, 371, 234 P.3d 246 (2010)). 

A different statute, RCW 9.96.060(2)(f)(ii), uses the 

phrase "previous conviction," and addresses the same subject 

matter as RCW 26.50.110( 5) -prior misdemeanor domestic 

violence offenses. Jones, 17 Wn. App. 2d at 445 n. 5. Under 

this statute governing the vacation of misdemeanor offenses 

clarifies that a domestic violence conviction that arises "out of a 

single incident" does not qualify as a "previous conviction." 

RCW 9.96.060(2)(f)(ii). Id. 
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This clarification provides an answer to the problem the 

trial court recognized, which is that defendants in Mr. 

Johnson's position are at "the mercy of a decision made by an 

Everett Municipal Court prosecutor to ultimately file two 

counts regarding this case when, arguably, another prosecutor 

could have filed just one count under an ongoing course of 

conduct theory ... " 3/3/21 RP65 l. 

This Court should adopt RCW 9.96.060(2)(f)(ii)'s more 

applicable definition of "previous conviction" that excludes 

misdemeanor domestic violence no-contact order violations that 

arise from the same incident. 

c. Our courts' interpretation of recidivist statutes 
and RCW 26.50.1 l0's legislative intent support 
not counting concurrent convictions arising 
from the same incident as "two previous 
convictions." 

Because RCW 26.50.110(5) is ambiguous as to what 

constitutes "two previous convictions," this Court may look to 

relevant case law and legislative history to determine the 

statute's meaning. Haggard, 195 Wn.2d at 548. 
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i. Courts have long recognized that recidivist 
statutes must provide an opportunity for reform 
before increasing punishment. 

The Supreme Court has long recognized: "expressed in 

all recidivist statutes, in dealing in a harsher manner with those 

who by repeated criminal acts have shown that they are simply 

incapable of conforming to the norms of society as established 

by its criminal law." Rummel v. Estelle, 445 U.S. 263, 276, 100 

S. Ct. 1133, 63 L. Ed. 2d 382 (1980). Recidivist statutes thus 

serve legitimate penal purposes when they deter "repeat 

offenders" and incapacitate those "who repeatedly commit[ ] 

criminal offenses serious enough to be punished as felonies." 

Id. at 284. 

Washington's domestic violence recidivist statute, like 

other habitual offender statutes, increases punishment when 

prior convictions demonstrate the person is "more culpable" 

than "a first or second offender, and that a more stringent 

penalty than is permitted for a misdemeanor offense is 

necessary to deter the repeat offender from further acts of 
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domestic violence." State v. Carmen, 118 Wn. App. 655, 667, 

77 P.3d 368 (2003). 

The trial court in Mr. Johnson's case was concerned that 

prosecutors "in this particular context are arguably pushing the 

envelope about as nearly as far as it would go" by obtaining 

multiple NCO convictions from a single incident. 3/3/21 

RP650-5 l. The aim of recidivist statutes "is not to simplify the 

task of prosecutors, judges, or juries." Rummel, 445 U.S. at 284. 

Rather, they aim to "deter repeat offenders." Id. Increasing 

punishment based on prior convictions thus necessarily 

contemplates an opportunity for reform before being more 

harshly punished. See Id. 

That is why other recidivist statutes allow for increased 

punishment upon conviction and serving a sentence. For 

example, the Persistent Offender Accountability Act (POAA) 

gives offenders a chance to show that they can be reformed 

before punishment is increased. State v. Moretti, 193 Wn.2d 

809, 825, 446 P.3d 609 (2019). 
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Interpreting RCW 26. 50 .110( 5) consistent with these 

well-established principles necessitates the conclusion that "two 

previous convictions " involving the same victim during the 

same incident should not be used to elevate a subsequent 

misdemeanor no-contact order violation to a felony because this 

is not a deterrent. The statute clearly anticipates a minimum of 

two opportunities for a defendant to learn from his past 

behavior; as charged and convicted here, Mr. Johnson was 

given only one such opportunity. 

u. RCW 26.50.110(5) 's legislative intent focuses on 

treatment for domestic violence offenders, not 

punishment. 

In RCW 26.50, the legislature focuses entirely on 

improving treatment and alternative dispositions for domestic 

violence offenders in order to prevent recidivism. Laws of 

2019, ch. 263, § 101. This legislative intent supports interpreting 

"two previous convictions " under RCW 26.50.110(5) to mean 

two convictions arising from separate incidents, not concurrent 
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convictions from the same incident where the defendant had no 

opportunity for treatment and reform. 

iii. The rule of lenity should apply. 

Finally, under the rule of lenity, any ambiguity in the 

meaning of "two previous convictions" should be "strictly 

construe[d]" in favor of the defendant. State v. Evans, 177 

Wn.2d 186, 193, 298 P.3d 724 (2013). This requires RCW 

26.50.110(5) be construed in Mr. Johnson's favor to only allow 

"previous convictions" to elevate a misdemeanor no-contact 

violation to a felony when the two previous convictions 

provided an opportunity for treatment and reform. 

d. This Court should accept review. 

The Court of Appeals found the statute was not 

ambiguous and mistakenly treated the statutory construction 

argument at the heart of the double jeopardy analysis as a 

collateral attack. Op. at 10. This Court should accept review 

and construe RCW 26.50.110( 5) to limit the prosecutorial 
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overreach that unfairly turns misdemeanor conduct into a felony 

conviction. RAP 13 .4(b )( 1 )-( 4 ). 

2. This Court should accept review to correct the 
court's overly broad exceptions to ER 404(b) in 

the domestic violence context. 

This Court has addressed ER 404(b) in the context of 

domestic violence allegations, but its various split and nuanced 

decisions have led to confusion in the lower courts, which tend 

to suspend ER 404(b)' s protections in cases alleging domestic 

violence. In State v. Magers, a fractured, 4-2-3 decision. 164 

Wn.2d 174, 189 P.3d 126 (2008), the concurrence agreed with 

the plurality that "[e]vidence of prior acts which are offered to 

explain recantation by a victim of domestic violence may be 

admissible under ER 404(b)." Id. at 194 (Madsen, J., 

concurring). 

But in State v. Ashley and State v. Gunderson this Court 

required prior acts evidence to be relevant to an element of the 

crime; only in limited contexts may it be admissible to explain 

recantation. 181 Wn.2d 916, 922, 337 P.3d 1090 (2014); 186 
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Wn.2d 32, 46, 375 P.3d 673 (2016). Other acts evidence is thus 

not generally admissible to provide "context" that discredits 

and undermines the witness in favor of the State's preferred 

version of events as the court here allowed in Mr. Johnson's 

case. This Court should accept review because as in Mr. 

Johnson's case, lower courts have wrongly applied this Court's 

case law as if ER 404(b) does not apply in domestic violence 

cases to allow propensity evidence to discredit alleged domestic 

violence victims simply because the State disagrees with the 

victim's trial testimony as occurred here. Op. at 16-20. 

a. The court admitted propensity evidence that Mr. 
Johnson was a domestic violence abuser because 
Ms. Caldwell disputed the State's version of 
events. 

In Ashley, the witness's state of mind was relevant to an 

element of the offense-whether she was "restrained without 

her consent." Id. at 43. Here, Ms. Caldwell's "state of mind" 

was not relevant to an element of any of the charged offenses. 

CP 188; 185 194, 198, 200, 203, 205, 207, 209, 211. 
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Nor was there evidence that Ms. Caldwell recanted. 

Though Ms. Caldwell disagreed that Officer Greely accurately 

wrote her statement at the hospital, she did not write this 

statement herself. Ms. Caldwell had been given opiates and did 

not remember saying what the officer wrote down. 3/4/21 

RP731, 823. The court recognized"[t]his is not a situation 

where an alleged victim took the stand and basically said 

nothing happened . . . .  this is not an instance where it was just a 

wholesale refusal to testify or largely dismiss any kind of 

previous allegations. " 3/8/21 RP l 0 l -02. 

Still, the court allowed Ms. Caldwell to testify that Mr. 

Johnson assaulted her in August of 2018 to provide "context" 

and "background, " and for "credibility and state of mind of the 

alleged victim." 3/3/21 RP625-27. 

Ms. Caldwell testified consistent with the medical 

evidence that "he punched me. " 3/4/21 RP735, 737. That was 

all she remembered. Id. Ms. Caldwell testified that she was not 

lying on the stand to protect Mr. Johnson. 3/4/21 RP830. 
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However, the prosecutor sought to prove she was by asking Ms. 

Caldwell if Mr. Johnson assaulted before in August 2018. 

3/4/21 RP835. 

The court issued a limiting instruction that allowed the 

jury to consider evidence of the prior assault "for the possible 

purpose of evaluating Ms. Caldwell's credibility and state of 

mind, and of providing context to the alleged chronology of 

events. " CP 181. 

The trial court erred in allowing the admission of highly 

prejudicial evidence of Mr. Johnson's prior bad acts to discredit 

Ms. Caldwell simply because she disagreed with the State about 

the details of the allegation, when her mental state was not an 

element of the offense. Carving out an exception to ER 404(b )'s 

stringent commands to discredit a category of witnesses that 

society has deemed untruthful is problematic in its inception, 

and is not supported by Gunderson and Ashley. 
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b. The admission of 30 inflammatory jail phone calls 
to prove eight no-contact order violations 
amounted to gratuitous propensity evidence. 

The State charged Mr. Johnson with eight counts of 

violation of a no-contact order. CP 404-07. Rather than submit 

a phone call as evidence of each charge, the State presented 30 

hand-selected phone calls and played them for the jury to 

bolster its criminal charges for counts one and two. 

These phone calls included Mr. Johnson's inflammatory 

statements that he abused Ms. Caldwell in the past and threats 

to abuse her in the future that were not relevant to the charged 

offenses, which required mere contact. The prosecutor's use of 

Mr. Johnson's calls at trial establishes they were pure 

propensity evidence. 

The prosecutor stated in closing argument that despite 

introducing 30 phone calls, the jury only needed to find he 

made eight phone calls. 3/10/21 RP399. The State could have 

proved the eight charges without the additional 22 calls, 

including the highly prejudicial statements. Indeed, the State 
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could have proved these charges by simply showing the calls 

had been made without introducing their contents. 

The prosecutor encouraged the jury to consider the 

content of these calls to prove that Mr. Johnson was a domestic 

violence abuser: "You see, the defendant is used to controlling 

her and dominating her and having her do the thing that he tells 

her to do. You heard that in the phone calls." 3/10/21 RP383-

84. The calls were used to show Mr. Johnson was abusive 

towards Ms. Caldwell: "And because of this conduct, this 

constant abuse and manipulation and control, is why you have 

ten counts before you now." 3/10/21 RP386. This was 

propensity evidence to the other charged crimes which was 

highly prejudicial and should have been excluded. 

3. The admission of jail recordings at trial violates 

the equal protection rights of the poor. 

The court's admission of Mr. Johnson's recorded 

personal conversations at trial - where such conversations 

would not be recorded and introduced against defendants with 
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money - violates article I, section 12 of the Washington 

Constitution and the Equal Protection Clause of the Fourteenth 

Amendment. This Court should accept review of this routine 

but constitutionally indefensible practice that burdens the poor. 

a. The court's admission of Mr. Johnson's recorded 

calls that were available to the State only because 

Mr. Johnson is poor, violates Washington's 

Privileges and Immunities Clause. 

Article I, section 12 of the Washington Constitution 

provides, "No law shall be passed granting to any citizen, class 

of citizens, or corporation other than municipal, privileges or 

immunities which upon the same terms shall not equally belong 

to all citizens, or corporations. " Const. art. I, § 12. 

Article I, section 12 has both a "privileges and 

immunities " component and an "equal protection" component. 

Schro eder v. Weighall, 179 Wn.2d 566, 572-77, 316 P.3d 482 

(2014). Under either mode of analysis, the admission of the 

recorded call here violated this state constitutional provision. 
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z. The admission of the recording violated the 

privileges and immunities clause of article I, 

section 12. 

Courts apply a two-part test to determine whether a 

challenged action violates the state constitutional prohibition on 

privileges and immunities. Martinez-Cuevas v. DeRuyter Bros. 

Dairy, Inc., 196 Wn.2d 506, 519, 475 P.3d 164 (2020). First, 

the court asks whether the govermnent grants a "privilege " or 

''immunity''- i.e. benefits implicating fundamental rights of 

state citizenship. Id. If the answer is yes, the court asks whether 

there is a reasonable ground for granting that privilege or 

immunity to a particular class and not another. Id. 

Mr. Johnson's case is a public matter initiated by the 

government. The State charged him with crimes, housed him in 

a jail facility pending trial, affirmatively recorded his telephone 

calls, charged him with crimes based on these calls, and used 

them against Mr. Johnson at trial. The State grants a special 

privilege to non-indigent defendants, whose personal 

conversations are not monitored by the govermnent (absent a 
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warrant) and not introduced against them at trial. In other 

words, the govermnent affords wealthy defendants an immunity 

against having their personal conversations used against them at 

trial, while withholding that immunity from poor defendants. 

There are no reasonable grounds to use these recorded 

statements against poor defendants at a trial wholly umelated to 

that safety concern. 

u. The admission of the calls violated the equal 

protection clause of article I, section 12. 

The admission of the recordings also violated article I, 

section 12 under an equal protection analysis, which 

specifically addresses state actions that "burden vulnerable 

groups. " See Schroeder, 179 Wn.2d at 577-79. 

Under the Fourteenth Amendment, reversal is required 

without resort to a levels-of- scrutiny analysis. But at worst, 

intermediate scrutiny applies because the state action burdens 

both "an important right and a semi-suspect class not 

accountable for its status. " Id.at 578 (internal quotations 
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omitted). Under this level of scrutiny, the state's disparate 

treatment of two classes must further a "substantial interest. " 

State v. Ph elan, 100 Wn.2d 508, 513, 671 P.2d 1212 (1983). 

Admitting govermnent recordings of indigent defendants' 

personal phone calls burdens the fundamental right to a fair trial 

guaranteed by the due process clause and article I, section 22. 

Const. art. I, §§  3, 22. And poor people who are incarcerated 

pretrial are a semi-suspect class. Phelan, 100 Wn.2d at 514. 

The disparate treatment at issue here fails intermediate 

scrutiny, because it does not further a substantial govermnental 

interest. The admission of the recorded phone call - obtained 

only because Mr. Johnson was too poor to afford bail - violated 

article I, section 12 of the Washington Constitution. 

b. The admission of the warrantless recordings 

violated the equal protection clause of the 

Fourteenth Amendment 

The admission of the recorded conversations also 

violated the equal protection clause of the Fourteenth 

Amendment. That provision states, "No State shall ... deny to 
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any person within its jurisdiction the equal protection of the 

laws." U.S. Const. amend XIV. It requires that "persons 

similarly situated with respect to the legitimate purpose of the 

law receive like treatment. " Phelan, 100 Wn.2d at 512. 

Where the issue involves disparate treatment of 

defendants in criminal trials based on wealth, the Supreme 

Court has repeatedly forbidden the disparate treatment of the 

poor and wealthy without resort to a levels-of-scrutiny analysis. 

E.g. Williams v. Illinois, 399 U.S. 235, 90 S. Ct. 2018, 26 L. Ed. 

2d 586 (1970); Douglas v. California, 372 U.S. 353, 83 S. Ct. 

814, 9 L. Ed. 2d 811 (1963). 

Here, the admission of indigent defendants' personal 

phone calls in criminal trials creates an impermissible 

discrimination that rests on ability to pay cash bail. This Court 

should hold that the admission of the jail's recordings of Mr. 

Johnson's personal conversations violated the equal protection 

clause of the Fourteenth Amendment. 
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Alternatively, the practice fails intermediate scrutiny 

which applies where state action burdens both an important 

right and a semi-suspect class not accountable for its status. 

Phelan, 100 Wn.2d at 513-14. Defendants with money can bail 

out of jail and never have their personal conversations 

introduced against them, while personal conversations of 

defendants in the indigent class are admitted against them at 

trial. The government has no interest, let alone a substantial 

interest, in this disparate treatment. This two-tiered system of 

justice does not satisfy intermediate scrutiny. 

Even under the lowest level of review, the admission of 

indigent defendants' personal phone calls against them at trial 

violates equal protection. Clark v. Jeter, 486 U.S. 456, 461, 108 

S. Ct. 1910, 100 L. Ed. 2d 465 (1988). Admitting the personal 

phone calls of poor people who cannot afford bail, while not 

using such calls against defendants with money, is not 

rationally related to any legitimate government interest. 
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This Court should accept review of this routine burden on 

the poor that violates equal protection. RAP 13.4(b )(3)-( 4). 

E. CONCLUSION 

Based on the foregoing, petitioner Mr. Johnson 

respectfully requests that review be granted pursuant to RAP 

13 .4(b )(1 )-( 4). 

In compliance with RAP 18.17, this petition contains 

4,421 words. 

DATED this 20th day of July, 2023. 

Respectfully submitted, 

KATE L. BENWARD (43651) 

Washington Appellate Project 

(91052) 

Attorneys for Petitioner 

29 



APPENDIX 

Table of Contents 

Court of Appeals Opinion ................................................. 1 



F I LED 
6/20/2023 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I NGTON 

TH E STATE OF WASH I NGTO N ,  

Respondent ,  

V .  

DWAYN E ANTWON JOH NSON J R . ,  

Appe l lant .  

No. 82553-4- 1  

D IVIS ION ONE  

U N P U BL ISHED OP IN ION 

SM ITH , C . J .  - Dwayne Johnson appeals a j u ry verd ict fi nd i ng h im gu i lty of 

second deg ree assau lt and of e ight counts of v io lati ng a no-contact order .  He 

contends that ( 1 ) the cou rt erred i n  fi nd ing h is two prior m isdemeanor convictions 

cou ld be used to e levate later v io lat ions to fe lon ies , (2) the adm ission of Darryce 

Caldwel l 's  p rior written statement v io lated ER 80 1 , (3) Caldwel l ' s  testimony as to 

a prior assau lt v io lated ER 404(b) , (4) the adm ission of recorded ja i l  phone ca l ls  

v io lated ER 403 , (5)  the court erred i n  deny ing h is motion to sever, and (6)  the 

adm ission of recorded ja i l  phone ca l ls  v io lated h is equal  p rotect ion rig hts . 

Because we do not fi nd h is  arguments persuas ive , we affi rm . 

FACTS 

Relationsh ip and Prior I ncidents 

Dwayne Johnson and Darryce Caldwe l l  dated for approximate ly two years 

and l ived together for the enti rety of the i r  re lationsh ip .  Accord ing to Caldwe l l ,  the 

two had the i r  d isag reements ,  but genera l ly got along wel l .  However, i n  August 
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201 8, a bystander witnessed Johnson punch Caldwell and knock her to the 

ground and then punch her a second time while on the ground. When the 

bystander confronted Johnson,  telling him to "knock it off," Johnson allegedly 

pulled a handgun out of his pocket, chambered a round, and threatened to shoot 

the bystander. Johnson was charged with and convicted of assault. The court 

entered a no-contact order (NCO) in September 201 8.  

Johnson and Caldwell continued their relationship despite the NCO. 

About nine months after the assault, but before the matter proceeded to trial, 

Johnson violated the NCO. Shortly after midnight on June 1 2 , 201 9,  Caldwell 

called the police and relayed that she and Johnson had an in-person argument at 

her apartment. When the argument escalated, Caldwell decided to leave for her 

mother's house. Johnson fo llowed Caldwell in  his vehicle. While driving, 

Caldwell called her mother. Pol ice corroborated the events with Caldwell's 

mother, who reported her daughter called her at about 1 1  :20 p .m . ,  frantically 

saying, "Dwayne is chasing me," and excla iming, "He is shooting at me !" 

Caldwell also told police that later that evening, between 1 2:26 a .m.  and 1 2 :36 

a .m . ,  Johnson called her multiple times. Caldwell reported she recognized the 

voice on the other end of the call as Johnson and showed officers several missed 

calls from Johnson's cell phone number. Police were unable to locate any bullet 

holes or other evidence of the shooting and Johnson was charged with two 

counts of violating the NCO. He was convicted of both counts on August 1 3, 

201 9. 

2 
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Present I ncident 

On J une 1 6 , 20 1 9 ,  less than a week after Johnson was charged with 

v io lati ng the NCO,  a res ident at the parties' apartment comp lex overheard ye l l i ng 

from the bu i l d i ng parking lot. The res ident looked out her kitchen window and 

saw Johnson and Caldwe l l  shout ing at each other next to a car. Johnson 

appeared angry and was g rabb ing "wi ld ly" at Caldwe l l ,  who was backi ng away i n  

an apparent attempt to protect herse lf. The coup le got i nto the car and  the 

res ident watched the ensu ing strugg le .  She saw Caldwel l 's  feet "fla i l i ng"  at the 

side of the car as she tr ied to pu l l  herself out and Johnson wrap h is arms around 

her neck to pu l l  her back i nto the car. The res ident testified that she watched 

Caldwe l l  get out of the car and beg i n  walk ing away. However, she recal led that 

both Caldwe l l  and Johnson eventua l ly got back i n  the veh icle and sped away. 

Two other bystanders corroborated the res ident's story and also observed 

Johnson h it Caldwe l l .  

Caldwe l l  testified that she  had been tryi ng to  se l l  he r  dog , bu t  when 

Johnson found out she had been considering th is ,  he got angry.  The coup le 

started argu i ng i ns ide Caldwel l ' s  car. When the argument became heated , 

Caldwe l l  tried to get out of the car, but Johnson g rabbed her , p lac ing her i n  a 

head lock. 1 Caldwe l l  fi na l ly managed to kick the door open and escape , but 

Johnson fo l lowed . He came up  beh ind her and punched her around the head , 

1 I n  her affidavit to Officer Ryan Greely at the hospita l ,  Caldwe l l  said that 
Johnson had her i n  a "head lock" and she cou ld not breathe. However, at tria l , 
Caldwe l l  recanted , asserti ng that she d isag reed with the officer's characterizat ion 
of the event and that Johnson had instead g rabbed her by the arm .  

3 
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striking her in the face . She awoke on the ground with a headache. She 

described blurry, double vision and excruciating pain. 

Police eventually located the couple at a cannabis reta iler. Johnson fled 

on foot and was eventually apprehended by officers. While speaking to police, 

Caldwell was spitting blood, her nose was bleeding, and she had a d ifficult time 

opening her eyes or standing on her own. Caldwell told the officers that she had 

been hit and strangled. 

An ambulance transported Caldwell to the hospital where Officer Ryan 

Greely of the Everett Police Department took her written statement under penalty 

of perjury. After Officer Greely completed his interview, the attending emergency 

room physician, Dr. N icole von Suhr, examined Caldwel l .  Dr. von Suhr 

diagnosed Caldwell with an orbital r im fracture (a fracture of the bone 

surrounding the eye), a nasal fracture , soft tissue damage , and a hemorrhage 

into one of her sinuses. Because the orbital rim was shattered, Dr. von Suhr 

determined Caldwell needed surgery, and referred her to an ear, nose, and 

throat surgeon.  Dr. von Suhr testified at trial that the injury was consistent with a 

single hard hit from a fist-sized object. 

In her statement taken by Officer Greely, Caldwell stated that she "got in 

the car to prevent [Johnson] hitting [her] again." But at trial, she recanted that 

portion of her statement and testified that she entered the car will ingly. She did 

not, however, change her testimony that once inside the car, Johnson told her: 

"You do this to me . . .  this is why I put my hands on you."  

4 
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Johnson was charged with kid napp ing , second deg ree assau lt ,  and eight 

counts of v io lati ng a NCO.  Most of the NCO vio lat ions arose wh i le Johnson was 

incarcerated but conti nued to ca l l  Caldwe l l  via the ja i l  phone system . Al l  of the 

ca l ls  were recorded . Of the approximate ly 700 ca l ls made by Johnson to 

Caldwe l l ,  she answered 400 , and 30 were adm itted at tria l . 

At tria l , Johnson conceded that he had assau lted Caldwe l l ,  but d isputed 

the severity .  He also contested the kid napping charge .  He conceded that the 

State had a "strong case" regard i ng the NCO vio lations .  The j u ry acqu itted 

Johnson of kid napp i ng ,  but convicted h im of second deg ree assau lt and a l l  e ig ht 

NCO vio lations .  Johnson appeals .  

ANALYS I S  

On appea l ,  Johnson ass igns error to a variety of issues , i ncl ud i ng doub le 

jeopardy and statutory i nterpretat ion issues , evident iary ru l i ngs ,  and equa l  

p rotect ion vio lations .  We add ress each i n  tu rn . 

Pred icate Convict ions and Double Jeopardy 

Johnson argues that the tria l  cou rt erred in fi nd ing that h is two prior 

m isdemeanor convictions for v io lati ng an NCO cou ld be used to e levate the NCO 

vio lat ions i n  th is case to fe lon ies . See Former RCW 26 .50 . 1 1 0(5) (20 1 9)2 

(elevat ing NCO vio lat ions to fe lon ies where defendant has two previous 

m isdemeanor NCO convict ions) . He c la ims that the term "previous convict ions" 

as used i n  former RCW 26 . 50 . 1 1 0 is ambiguous and u rges th is cou rt to i nterpret 

2 This chapter has s ince been repea led , but the parties cite to th is RCW as 
Johnson was charged under it at the t ime.  
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th is language to exclude prior convict ions that arise from the same i ncident .  He 

a lso contends that the two prior m isdemeanor convict ions vio late doub le 

jeopardy because they arose from a s ing le  i ncident .  Therefore , he ma inta ins ,  

they shou ld not have been counted as the "two previous convict ions" necessary 

to e levate h is subsequent v io lat ions to a fe lony. 

The State d isag rees , argu i ng that the leg is latu re d id not i ntend such a 

read ing of former RCW 26 . 50 . 1 1 0 , that there is no doub le jeopardy vio lation , and 

assert ing as a th reshold matter that Johnson waived these issues by not ra is ing 

them below. We conclude that Johnson d id not waive the issues below, the 

statute is not ambiguous ,  there is no doub le jeopardy v io lation , and that Johnson 

had the requ is ite two previous convictions for e levat ing h is  later NCO vio lations .  

1 .  Waiver 

I n  genera l ,  the fa i l u re to ra ise an issue before the tria l  cou rt waives the 

issue on appeal u nder RAP 2 . 5(a) . State v .  G lover, 4 Wn . App .  2d 690 , 693, 423 

P . 3d 290 (20 1 8) .  

Here ,  Johnson ra ised both h is statutory i nterpretat ion and doub le jeopardy 

arguments below. Before tria l , Johnson moved to d ism iss counts 4-1 0 for 

v io lat ions of the NCO as a doub le jeopardy v io lation . Johnson also moved to 

d ism iss counts 5- 1 0 for fe lony vio lat ions of the NCO,  argu ing that former 

RCW 26 .50 . 1 1 0 was ambiguous and the language "two previous convict ions" 

shou ld be i nterpreted as mean ing "convictions for two separate i nstances . "  

Johnson ra ised both issues aga in  at tria l . The State concedes that Johnson 

ra ised an i nterpretat ion issue below, but asserts that he cannot ra ise a d ifferent 

6 
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i nterpretat ion argument about the same statute on appea l .  Th is is unpersuasive .  

Johnson 's statutory i nterpretat ion argument before the tria l  cou rt and  before th is 

cou rt concern the same core issue :  whether the language "two prior convict ions" 

cou ld be used to e levate h is later charges . Therefore ,  he d id not waive th is 

argument .  

2 .  Statutory I nterpretation 

Statutory i nterpretat ion is a question of law, which we review de novo . 

State v. Haggard , 1 95 Wn .2d 544 , 547 , 46 1 P . 3d 1 1 59 (2020) . The court's d uty 

is to ascerta i n  and carry out the leg is latu re's i ntent. State Dept .  of Ecology v.  

Campbel l  & Gwinn ,  LLC , 1 46 Wn .2d 1 ,  9 ,  43 P . 3d 4 (2002) . " If the mean ing of 

the statute is p la in  on its face , we 'g ive effect to that p la in  mean ing as an 

express ion of leg is lative i ntent . ' " Haggard , 1 95 Wn .2d at 548 (quoting Campbel l  

& Gwinn ,  1 46 Wn .2d at 9- 1 0 .  To  determ ine the p la in  mean ing of a statute , cou rts 

look to the text of the statute , as wel l  as the context of the statute , related 

provis ions ,  and the statutory scheme as a whole .  Campbel l  & Gwi n n ,  1 46 Wn .2d 

at 1 0 . U ndefined terms are g iven the i r  p la in  and ord i nary mean ing un less a 

contrary leg is lative i ntent is i nd icated . Haggard , 1 95 Wn .2d at 548 .  A term is 

ambiguous if it is susceptib le to more than one reasonable i nterpretation .  

Haggard , 1 95 Wn .2d at 548 . If the court determ ines an undefi ned term is 

ambiguous ,  then it "may resort to statutory construction ,  leg is lative h istory ,  and 

re levant case law for ass istance i n  d iscern ing leg is lative i ntent . "  Ch ristensen v .  

E l lsworth , 1 62 Wn .2d 365 , 373 , 1 73 P . 3d 228 (2007) . 

7 
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U nder former RCW 26 .50 . 1 1 0(5) , a m isdemeanor NCO vio lat ion is 

e levated to "a c lass C fe lony if the offender has at least two p revious convictions 

for v io lati ng the provis ions of an order issued under [the] chapter . "  The previous 

convictions "may i nvo lve the same vict im or other vict ims specifical ly protected 

by the orders the offender v io lated . "  Former RCW 26 .50 . 1 1 0(5) . Th is cou rt 

previously i nterpreted "two previous convict ions" under the statute to occu r "when 

there are two p rior p leas of gu i lty , two prior j u ry verd icts of gu i lt ,  or  one prior p lea 

and one p rior j u ry verd ict of gu i lt to the charges specified i n  the statute . "  State v .  

Rice ,  1 1 6 Wn . App .  96 ,  1 0 1 ,  64  P . 3d 65 1 (2003) . Here ,  there are two prior j u ry 

verd icts fi nd ing Johnson gu i lty of v io lati ng a NCO.  

Sti l l ,  Johnson argues that Rice is i napp l icab le and that the ph rase "two 

prior convict ions" is ambiguous .  And because of th is ambigu ity ,  he asserts that 

there was insufficient evidence to support h is conviction for a fe lony based on the 

two prior NCO convictions .  He instead u rges this cou rt to look to 

RCW 9 . 96 . 060(2)(f) ( i i )  to i nterpret the ph rase "previous conviction . "  He c la ims 

that RCW 9 . 96 . 060's defi n it ion of "previous convict ion" is more app l icab le 

because it clarifies that a domestic v io lence convict ion aris ing out of a s ing le 

i ncident does not qua l ify as a previous conviction .  I n  response to Johnson's 

suffic iency argument, the State asserts that Johnson 's c la im is barred as i nvited 

error because Johnson stipu lated that the two prior NCO counts constituted two 

separate convictions .  

8 
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But "two prior convict ions" is not ambiguous and therefore , Rice is 

d ispos itive of th is issue .  We decl ine to reach Johnson 's suffic iency argument or  

the State's i nvited error cla im .  

3 .  Doub le Jeopardy 

The doub le jeopardy clauses of the U n ited States and Wash ington 

Constitutions protect aga i nst mu lt ip le pun ishments for the same offense.  State v .  

Muhammad , 1 94 Wn .2d 577 , 6 1 5- 1 6 ,  45 1 P . 3d 1 060 (20 1 9) .  To determ ine 

whether doub le jeopardy pr inc ip les are v io lated when a defendant is convicted of 

mu lt ip le v io lat ions of the same statute , the court looks to what " un it of 

prosecution"  the leg is latu re i ntended to be the pun ishable act under the statute . 

State v. Tvedt, 1 53 Wn .2d 705, 7 1 0 ,  1 07 P . 3d 728 (20 1 5) .  The " un it of 

prosecution"  may be an act or cou rse of conduct .  Tvedt, 1 53 Wn .2d at 7 1 0 .  

"Mu lt ip le convictions are proper on ly where the facts of the case support mu lt ip le 

un its of prosecution comm itted . "  State v .  Westl i ng .  1 45 Wn .2d 607 , 6 1 2 ,  40 P . 3d 

669 (2002) . Th is cou rt previously determ ined that the un it of prosecut ion for a 

NCO vio lat ion under RCW 26 . 50 . 1 1 0 is "each s ing le v io lat ion of a no-contact 

order . " State v. Brown , 1 59 Wn . App .  1 ,  1 0- 1 1 ,  248 P . 3d 5 1 8 (20 1 0) .  We review 

the i nterpretat ion and app l icat ion of the doub le jeopardy clause de novo . State v .  

Kn ight , 1 62 Wn .2d 806 , 8 1 0 ,  1 74 P . 3d 1 1 67 (2008) . 

Here ,  the record does not permit consideration of Johnson's argument that 

the prior convictions were a conti nu i ng cou rse of conduct .  Though Johnson 

u rges us to ana lyze "the natu re of the evidence the State re l ied on to obta in  [the 

prior] separate convictions , "  those convict ions are not on appea l .  Rather, they 

9 
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stem from a separate Everett Mun ic ipal  Cou rt proceed ing . He cannot now 

co l latera l ly attack them via th is appeal . Therefore ,  Johnson 's later NCO 

vio lat ions were appropriate ly e levated and the State d id not v io late doub le 

jeopardy pr inc ip les .  

ER 80 1 

Johnson next argues that the court erred i n  adm itt ing Caldwel l 's  p rior 

written statement, taken by Officer Greely wh i le she was being treated at the 

hospita l ,  as substantive evidence under ER 80 1 . We conclude that the court d id 

not err i n  adm itti ng the statement, which was sufficiently re l iab le .  

1 .  Adm ission of Caldwel l 's  Statement 

Hearsay statements are not typ ica l ly adm iss ib le . ER 802 . U nder 

ER 80 1 (d) ( 1 ) ( i ) , however, a prior i ncons istent statement is not hearsay if it is 

"g iven under oath subject to pena lty of perj u ry at a tria l , hearing , or other 

proceed ing , or  i n  a deposit ion . "  "Because such a statement is not hearsay, it is 

adm iss ib le at tr ial as substantive evidence . "  State v .  Otton , 1 85 Wn .2d 673, 679, 

374 P . 3d 1 1 08 (20 1 6) .  

The Wash ington Supreme Cou rt has decl i ned to categorica l ly ru le whether 

a po l ice i nterview is e i ther a lways or never considered an "other proceed ing . "  

State v .  Sm ith , 97 Wn .2d 856,  860-6 1 , 651  P .2d 207 ( 1 982) . Rather, to 

determ ine whether the i nterview was an "other proceed ing , "  cou rts ana lyze the 

facts of the case and the pu rposes of the hearsay ru le .  State v .  N ieto , 1 1 9 Wn . 

App .  1 57 ,  1 62 ,  79 P . 3d 473 (2003) . 
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I n  making th is determ ination , the court considers the re l iab i l ity of a pr ior 

i ncons istent statement using the fo l lowing factors : " ' ( 1 ) whether the witness 

vo l u ntari ly made the statement, (2) whether there were m i n imal  guarantees of 

truthfu lness , (3) whether the statement was taken as standard p roced u re in one 

of the fou r  legal ly permiss ib le methods for determ in i ng the existence of probable 

cause , and (4) whether the witness was subject to cross exami nat ion when 

g iv ing the subsequent incons istent statement . ' " State v .  Ph i l l ips , 6 Wn . App .  2d 

65 1 , 672 , 431  P . 3d 1 056 (20 1 8) (quot ing State v .  Thach , 1 26 Wn . App .  297 , 308 , 

1 06 P . 3d 782 (2005) . Rel iab i l ity is the key to th is ana lys is .  Sm ith , 97 Wn .2d at 

86 1 . A decis ion to adm it or  excl ude evidence is reviewed for an abuse of 

d iscretion .  State v. Griffi n ,  1 73 Wn .2d 467 , 473 , 268 P . 3d 924 (20 1 2) .  "A tria l  

cou rt abuses its d iscret ion i f  its decis ion is man ifestly un reasonable or based on 

untenab le g rounds or untenab le reasons . "  In re Marriage of L itt lefie ld , 1 33 

Wn .2d 39 ,  46-47 , 940 P .2d 1 362 ( 1 997) . 

Here ,  g iven the facts of the case , the tr ial court d id  not abuse its d iscret ion 

i n  adm itt ing Caldwel l 's  statement from the pol ice i nterview. Johnson does not 

argue or offer any evidence that the statement Caldwe l l  made to pol ice ,  or  her 

s ignatu re on the affidavit , was not vo l u ntary .  It is und isputed the pol ice obta i n i ng 

Caldwel l 's  s ig ned statement is one of the fou r  lega l ly perm iss ib le methods for 

determ in ing the existence of probable cause under factor th ree . See Ph i l l ips , 6 

Wn . App .  2d at 673 (" I t  is wel l  settled that the pol ice obta in ing  [a] s ig ned victim 

statement is one of the fou r  lega l ly perm iss ib le methods for determ in i ng the 

existence of probable cause under factor th ree . ") .  And ne ither party d isputes that 
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Caldwe l l  testified at tr ial subject to cross-examinat ion about her prior written 

statement. The on ly issue is whether there was sufficient evidence to 

demonstrate there were m i n imal  guarantees of truthfu l ness under factor two . 

Ph i l l ips considered th is issue in a s im i lar  factual context. There ,  a vict im 

of domestic v io lence s igned a sworn statement describ i ng an assau lt and later 

recanted at tria l , testify ing that she d id not remember the officer read ing her the 

statement, that she d id not know if it was s igned under pena lty of perj u ry ,  and 

that the statement was not i n  her own words .  Ph i l l ips , 6 Wn . App .  2d at 670 , 

674 . Th is cou rt found that m i n imal  guarantees of truthfu l ness were present 

because the declarant had s ig ned her statement under the " penalty of perj u ry" 

language and because the officer testified to read ing the statement back to her ,  

inc lud ing the "pena lty of perj u ry" language. Ph i l l ips , 6 Wn . App .  2d at 673-74 . 

Here ,  Caldwe l l  d id not d ispute at tria l  that she s igned the statement 

vo l u ntari ly or  that she gave a statement to the officer. Rather ,  Johnson argues 

that Caldwe l l  was not in a proper menta l state to g ive a statement because she 

was med icated at the t ime.  But th is assertion confl icts with testimony of the 

officer who took the statement, Officer Greely, and of the treat ing emergency 

room phys ician , D r. von Suhr. Dr .  von Suhr  testified at tria l  that Caldwe l l  had not 

been g iven med ication before her i n it ia l  med ical eva luat ion ,  which was after her 

i nterview with Officer Greely. Both Officer Greely and Dr .  von Suhr testified that 

Caldwe l l  was coherent and able to answer questions .  And Officer Greely a lso 

testified that he fo l lowed standard proced ure for tak ing vict im statements ,  
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inc lud ing read ing the statement back to Caldwe l l  l i ne by l i ne and i nform ing her 

that she wou ld  be s ign ing it u nder pena lty of perj u ry .  

Moreover, the court decided to adm it a l l  th ree of Caldwel l 's  p rior 

statements ,  two of which supported Johnson's theory of the case . The cou rt 

noted that i n  " [b]orderl i ne  s ituations"-where the witness's prior statement is 

qu ite deta i led , but at tria l  the witness claims to have forgotten those deta i ls-the 

court has "considerable d iscret ion to do what seems fai r  and reasonable . "  

Therefore , the court exp la i ned that i t  wou ld not "h igh l ig ht[] one  statement 

[Exh ib it 34] . . .  to the excl us ion of others , "  and that it fe lt the j u ry "wou ld probably 

l i ke to see a l l  the statements . "  

Accord ing ly ,  we conclude that the tria l  cou rt d id not err i n  adm itt ing the 

statement under ER 80 1 (d) ( 1 ) ( i )  because tr ial cou rt d id not abuse its d iscret ion in 

fi nd ing there were m i n ima l  guarantees of truthfu l ness under factor two . 3 We 

note , too , that i n  cases such as th is ,  "the incons istent statement is more l i kely to 

be true than the test imony at tria l  as it was made  nearer i n  t ime to the matter to 

which it re lates and is less l i kely to be i nfl uenced by factors such as fear or  

forgetfu l ness . "  Sm ith , 97 Wn .2d at 86 1 . 

3 And , re levant here ,  Johnson's argument regard i ng re l iab i l ity of Caldwel l ' s  
statement imp l icates her cred ib i l ity as a witness , a matter to be reso lved by the 
j u ry that heard her test imony. Cred ib i l ity determ i nations are not with i n  the 
pu rview of th is cou rt .  State v .  Camari l l o ,  1 1 5 Wn .2d 60, 7 1 , 794 P .2d 850 ( 1 990) 
("Cred ib i l ity determ i nations are for the trier of fact and cannot be reviewed on 
appea l . ") abrogated on other grounds by State v .  Crossguns ,  1 99 Wn .2d 282 , 
505 P . 3d 529 (2022) . 
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ER 404(b) 

Johnson next asserts that the tria l  cou rt erred in a l lowing Caldwe l l  to 

testify that Johnson assau lted her in 20 1 8 in v io lat ion of ER 404(b) . We 

conclude that the tr ial cou rt d id not abuse its d iscret ion in adm itt ing the 

test imony. 

We review the tria l  cou rt's determ inat ion to adm it or  excl ude evidence for 

an abuse of d iscretion . State v. Foxhoven ,  1 6 1  Wn .2d 1 68 ,  1 74 ,  1 63 P . 3d 786 

(2007) . The appe l lant bears the bu rden of proving the court abused its 

d iscretion .  State v. Wade ,  1 38 Wn .2d 460 , 464 , 979 P .2d 850 ( 1 999) . 

ER 404(b) provides : 

Evidence of other crimes , wrongs ,  or  acts is not adm iss ib le to prove 
the character of a person i n  order to show action i n  conform ity 
therewith . It may, however, be adm iss ib le for other pu rposes , such 
as proof of motive , opportun ity ,  i ntent , p reparation ,  p lan , 
knowledge ,  identity ,  or  absence of m istake or  accident .  

The ru le proh ib its certa i n  types of evidence from being used to prove 

character of a person or to show act ion i n  conformity with that character, but 

a l lows that same evidence to be i ntrod uced for any other pu rpose , p rovided that 

it is re levant and its probative va lue outweighs the danger of unfa i r  p rejud ice .  

State v .  Gresham , 1 73 Wn .2d 405, 420 , 269 P . 3d 207 (20 1 2) .  A cou rt's decis ion 

to adm it evidence of prior bad acts depends heavi ly on the facts of the case and 

the pu rpose for wh ich the evidence is sought to be i ntroduced . State v .  Ash ley, 

1 86 Wn .2d 32, 44 , 375 P . 3d 673 (20 1 6) .  

I n  recent years ,  Wash ington cou rts have been persuaded to adm it 

evidence of prior acts of domestic v io lence on theories tied to the characteristics 
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of domestic v io lence itself, such as provi ng the a l leged victim's state of m i nd 

when it is an element of the charged offense. Ash ley, 1 86 Wn .2d at 44 ; see, 

�. State v .  F isher, 1 65 Wn .2d 727, 744-45 ,  202 P . 3d 937 (2009) (al lowi ng 

evidence of past phys ical abuse to demonstrate the victim 's fear of the defendant 

and exp la in  the apparent i nconsistency of the victim not report ing the fu l l  extent 

of the abuse earl ier) .  The cou rts have a l lowed evidence of prior acts of domestic 

v io lence to support a witness's cred ib i l ity after the i r  test imony changed on the 

g rounds that the j u ry was entit led to eva luate the witness's cred ib i l ity with fu l l  

knowledge of the dynamics of a re lationsh ip  marked by  domestic v io lence and 

the effects such a re lationsh ip  has on the victim .  State v .  Magers ,  1 64 Wn .2d 

1 74 ,  1 86 ,  1 89 P . 3d 1 26 (2008) ("We . . .  conc lude that prior acts of domestic 

v io lence ,  i nvolvi ng the defendant and the crime victim ,  are adm iss ib le i n  order to 

ass ist the j u ry in j udg ing the cred ib i l ity of a recanti ng victim . ") ;  see also State v .  

Harris ,  20 Wn . App .  2d 1 53 ,  1 57-58 ,  498  P . 3d 1 002 (202 1 )  (tria l  cou rt properly 

a l lowed evidence of prior assau lt to he lp j u ry in judg ing  victim 's cred ib i l ity where 

vict im recanted at tria l ) ;  State v. Woods ,  1 98 Wn . App .  453 , 459-60 ,  393 P . 3d 

886 (20 1 7) (evidence that defendant previously forced vict im i nto prostitut ion 

aga inst her wi l l  re levant in assau lt tria l  to exp la in  natu re of victim 's re lationsh ip  to 

defendant and her de lay i n  report ing assau lt to po l ice) . 

But evidence of prior acts is not adm iss ib le "where there is no evidence of 

i nj u ries to the a l leged vict im and the witness neither recants nor contrad icts prior 

statements . "  State v .  Gunderson , 1 8 1 Wn .2d 9 1 6 , 925 ,  337 P . 3d 1 090 (20 1 4) ;  

see also Ash ley, 1 86 Wn .2d at 47 (tria l  cou rt improperly adm itted evidence of 
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prior assault where victim's testimony at trial was consistent with prior statements 

to police). 

Here, case law squarely supports admitting Caldwell's testimony on the 

basis of providing the jury with full knowledge of the dynamics of her and 

Johnson's relationship. Caldwell's state of mind was an element of the 

kidnapping charge, for which the State was required to prove that Johnson 

restricted Caldwell's movements without consent. Evidence of the prior assault 

highlights the effects of the relationship on Caldwell and gives context to her 

actions in this case , such as why she agreed to get in the car with Johnson after 

he assaulted her. It also explains her inconsistent testimony at trial and why it 

differed from her sworn statement to Officer Greely. For example, Caldwell 

testified at trial that she did not recall talking to Officer Greely. But just minutes 

later, she recounted that she felt "out of it" and is able to describe her physical 

symptoms before being admitted at the hospita l .  And in her statement to Officer 

Greely at the hospita l ,  Caldwell told the officer that, once inside the car, Johnson 

"pulled [her] hair to get [her] closer to h im,  then put [her] in  a headlock." She told 

the officer that she "could not breathe at al l" and "thought [she] was going to die." 

She also stated that she "got in the car to prevent [Johnson] hitting [her] again . "  

But at trial, her story changed.  Rather than being held in a headlock, she 

testified that Johnson grabbed her arm. She also stated that she had no trouble 

breathing at any time during the altercation. And in her later annotated version of 

her original police statement, Caldwell ind icated that her prior statement, " I  

thought I was going to d ie , "  was not true. When asked at trial why she got back 
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i nto the car with Johnson , Caldwe l l  stated that she "wanted" to get i n  the car, that 

her keys were i n  the car and she d idn 't want to be "stuck outs ide . "  And i n  her 

fi rst statement to Officer Greely, Caldwe l l  stated that she "want[ed] to assist in 

prosecution . "  But i n  her amended statement, she wrote i n  a l l  cap ita l letters that 

she d id not want to assist i n  Johnson's prosecution .  I t  was not error for t he  court 

to adm it both of Caldwel l 's  statements-the sworn statement at the hosp ita l and 

the later annotated and amended statement-in  order to ass ist the j u ry in 

assess ing the cred ib i l ity of Caldwe l l  test imony. 

Johnson u rges th is cou rt to "narrowly l im it" the "flawed proced u re" in 

domestic v io lence cases that "a l lows the use of propens ity evidence ,  pu rported ly 

to protect women from themselves , but which u lt imate ly entrenches ages-old 

notions that women l ie and cannot be trusted . "  Wh i le we acknowledge that 

sexist notions surround ing domestic v io lence exist, statistics revea l  that both men 

and women experience domestic v io lence at stagger ing rates ; 47 percent of 

women and 44 percent of men experience contact sexual v io lence ,  4 phys ical  

v io lence ,  and/or sta lking by an i nt imate partner i n  the i r  l ifet ime . 5 In  adopti ng th is 

exception to ER 404(b) , our Supreme Court d id not d ifferentiate between male 

and female victims .  Magers ,  1 64 Wn .2d at 1 86 (" [P]rior acts of domestic 

4 "Contact sexual v io lence" i ncludes rape, sexual coercion ,  and unwanted 
sexua l  contact. 

5 These fig u res are from The Nat ional  I nt imate Partner and Sexual 
Vio lence Survey's 20 1 6/20 1 7  Report on I nt imate Partner Vio lence .  For more 
i nformation ,  see Centers for D isease Contro l  and Prevention , The National 
Intimate Partner and Sexual Violence Survey: 201 6/201 7  Report on Intimate 
Partner Violence 3 (2022) , https : //www.cdc .gov/vio lenceprevention/pdf/n isvs/ 

N I SVSReporton l PV _2022 . pdf [https ://perma .cc/D4YH-GAYS] . 
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v io lence ,  i nvolvi ng the defendant and the crime victim, are adm iss ib le i n  order to 

ass ist the j u ry i n  j udg ing the cred ib i l ity of a recanti ng victim. ") (Emphases added ) .  

Moreover, the exception i s  a l ready qu ite l im ited . Ash ley, 1 86 Wn .2d at 43  ( "  'To 

guard aga inst th is heightened prejud ic ia l  effect ,  we confi ne the adm iss ib i l ity of 

prior acts of domestic v io lence to cases where the State has estab l ished the i r  

overrid ing probative va l ue . ' ") (q uoti ng Gunderson , 1 8 1 Wn .2d a t  925) . As the 

Court exp la i ned in Ash ley, it has rejected a b lanket domestic v io lence exception 

for prior bad acts , noti ng that " ' the mere fact that a witness has been the vict im 

of domestic v io lence does not re l ieve the State of the bu rden of estab l ish i ng why 

or how the witness's test imony is un re l iab le . ' " 1 86 Wn .2d at 46 (quoti ng 

Gunderson ,  1 8 1 Wn .2d at 924-25) . And evidence of prior bad acts i n  th is context 

is not automatica l ly adm iss ib le even when a witness g ives contrad ictory 

test imony. Ash ley, 1 86 Wn .2d at 46 (" 'That other evidence from a d ifferent 

sou rce contrad icted the witness's test imony does not, by itself, make the h istory 

of domestic v io lence especia l ly probative of the witness's cred ib i l ity . ' ") (q uoti ng 

Gunderson ,  1 8 1 Wn .2d at 924) . We conclude that the tria l  cou rt d id not abuse its 

d iscret ion i n  a l lowing Caldwe l l  to testify to the 20 1 8  assau lt .  

ER 403 and Jai l  Phone Cal ls 

Johnson next argues that the court erred i n  adm itt ing 30 ja i l  phone ca l ls  to 

prove the e ight NCO vio lat ions because the ca l ls  were cum u lative and undu ly 

prejud ic ia l  i n  v io lat ion of ER 403 . I nstead , Johnson mainta ins that the State 

shou ld have adm itted on ly e ight ca l ls  as evidence of the eight NCO vio lations .  

He fu rther asserts that the ca l ls  were used to show he was abus ive towards 
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Caldwe l l  and that th is was propens ity evidence to the kid napp ing and assau lt 

charges . We conclude that the tr ial cou rt d id not err. 

ER 403 authorizes a court to excl ude re levant evidence " if its probative 

va lue is substantia l ly outweighed by the danger of unfa i r  p rejud ice . "  U nfa i r  

p rejud ice i s  caused by  evidence that tends to arouse an emotiona l ,  i rrationa l , o r  

confused response from the trier of fact . State v .  Rice ,  48 Wn . App .  7 ,  1 3 , 737 

P .2d 726 ( 1 987) . The tria l  cou rt has broad d iscret ion in making th is  

determ inat ion and its ru l i ng  is reviewed for an abuse of  d iscretion . State v .  Bel l ,  

60 Wn . App .  56 1 , 565 , 805 P .2d 8 1 5 ( 1 99 1 ) .  

Johnson argued at tria l  that the ca l ls  were undu ly prejud ic ia l  and 

cumu lative . The tr ia l  cou rt j udge d isag reed . The court noted that Johnson 's 

th reats to assau lt Ca ldwe l l  made i n  the ca l ls  were " re levant to an argument of 

poss ib le consciousness of gu i lt . "  The court reasoned that because the State on ly 

sought to adm it 30 of the 700 d ialed ca l ls--400 of which connected-between 

Johnson and numbers associated with Caldwe l l ,  the number of ca l ls  was ne ither 

undu ly cumu lative or excessive . In adm itt ing the ca l ls ,  the court ag reed to issue 

a l im it ing instruct ion a l lowi ng the j u ry to on ly hear the ca l ls  once and to not 

cons ider the i r  content .  

Though Johnson argues that the State shou ld have on ly been able to 

present e ight cal ls to support the eight NCO vio lations ,  the State may submit 

evidence of mu lt ip le acts , any one of which cou ld  support the counts charged , as 

long as the State either elects one incident to re ly on for a convict ion or a 
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Petrich6 i nstruct ion is g iven .  State v. Jones , 7 1  Wn . App .  798 , 82 1 , 863 P .2d 85 

( 1 993) . Here ,  the court issued a Petrich i nstruction ,  te l l i ng the j u ry that they 

needed to unan imously ag ree on one act for each NCO vio lation . Thus ,  we 

conclude the tr ial cou rt d id not abuse its d iscretion .  

Motion to Sever 

Johnson next argues that the tria l  cou rt erred by denying h is motion to 

sever the assau lt and kid napp ing charges from the NCO charges i n  v io lat ion of 

CrR 4 .4(b) . Johnson ra ised h is mot ion before tria l  and renewed it du ring tria l . 

We conclude that the tria l  cou rt d id not abuse its d iscret ion i n  making th is ru l i ng . 

"Jo inder" refers to bring ing mu lt ip le crim ina l  charges aga inst one person 

as separate counts i n  a s ing le  charg i ng document. CrR 4 . 3(a) . The court may 

later "jo in "  these offenses on a party's motion if they " [a] re of the same or s im i lar  

character, even i f  not part of a s ing le scheme or p lan"  or "[a] re based on the 

same conduct or  on a series of acts connected together or  constitut ing parts of a 

s ing le scheme or p lan . "  CrR 4 . 3(a)( 1 ) , (2) . Offenses must be consol idated for 

tria l  when they can be properly jo i ned . State v. Bryant ,  89 Wn . App .  857 ,  864 , 

950 P .2d 1 004 ( 1 998) . 

On the other hand , severance refers to d ivid ing jo i ned offenses i nto 

separate charg i ng documents .  CrR 4 .4(b) . Severance may be ordered on a 

6 State v. Petrich , 1 0 1 Wn .2d 566 , 570 , 572 , 683 P .2d 1 73 ( 1 984) . When 
the State presents evidence of severa l d isti nct crim i na l  acts but charges the 
defendant with on ly a s ing le crime ,  j u ry unan im ity must be protected . In re Pers .  
Restra int of Mu lamba,  1 99 Wn .2d 448 , 507 , 508 P . 3d 645 (2022) . The State 
must either e lect a s i ng le act on which it wi l l  re ly or instruct that the j u rors ag ree 
the same underlyi ng crim ina l  act has been p roved beyond a reasonable doubt .  
Mu lamba,  1 99 Wn .2d at 507 . Such an instruct ion is ca l led a Petrich instruction .  
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party's motion where "the court determ ines that severance wi l l  p romote a fa i r  

determ inat ion of the defendant's gu i lt or  i nnocence of each offense . "  CrR 4 .4(b) . 

A defendant seeki ng severance has the burden of demonstrat ing that tria l  

i nvo lvi ng a l l  counts wou ld  be so man ifestly prejud ic ia l  as to outweigh the concern 

for jud ic ia l  economy. A tria l  cou rt has broad d iscret ion to sever charges and try 

them separate ly when it is appropriate "to promote a fa i r  determ i nation of the 

gu i lt or  i nnocence of a defendant . "  CrR 4 .4(c) (2) ( i ) . The court considers fou r  

factors i n  determ in i ng whether to  sever charges :  ( 1 )  the strength of the state's 

evidence on each count ;  (2)  clarity of defenses to each count ;  (3)  cou rt 

instruct ions to the j u ry to cons ider each count separate ly; and (4) the 

adm iss ib i l ity of evidence of other crimes even if not jo i ned for tria l . State v .  

B l uford , 1 88 Wn .2d 298 , 3 1 1 - 1 2 , 393 P . 3d 1 2 1 9  (20 1 7) .  Separate tria ls are 

d isfavored i n  Wash i ngton and we review a tria l  cou rt's den ia l  of a mot ion to sever 

for abuse of d iscretion . State v. Emery. 1 74 Wn .2d 74 1 ,  752 , 278 P . 3d 653 

(20 1 2) .  

Here ,  each of the fou r  factors i s  either neutral or  weighs i n  favor of 

denying Johnson's motion to sever. I n  both h is fi rst and renewed motion to 

sever, Johnson g ives l itt le attention to the fi rst factor; he does not ind icate i n  

either motion whether there were s ign ificant variations as  to  the strength of the 

State's evidence for each charge .  He merely u rges the court to "cons ider" the 

strength of the State's evidence on each count .  In any event , the State had 

amp le evidence as to each i nd ivid ua l  count ;  it does not appear, and Johnson 

does not argue ,  that the evidence for one count cou ld have a bolsteri ng effect on 
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a weaker count. Johnson does not provide any persuas ive reason why we 

shou ld determ i ne that th is fi rst factor weighs i n  favor of severance .  

As to  the  second factor, Johnson conceded that i t  was not "the strongest 

poi nt" in favor of h is  argument to sever because he had a "genera l  den ia l  

defense . "  A general  defense is un l i kely to be confus ing to the j u ry and the 

second factor, c larity of defenses , does not weigh i n  favor of severing . 

For the th i rd factor, Johnson argues that even with an instruct ion to 

cons ider each count separate ly the j u ry wou ld  not be able to keep the evidence 

conceptua l ly separate . But Johnson a lso ag reed that such an instruction wou ld 

be proper. And the court gave th is instruct ion at tria l . Absent ind ication 

otherwise , we p resume that j u ry instruct ions are fo l lowed . State v .  Dent ,  1 23 

Wn .2d 467 , 486 , 869 P .2d 39 1 ( 1 994) . The th i rd factor weighs agai nst 

severance because the j u ry was properly i nstructed and Johnson does not 

i nd icate that the j u ry fa i led to fo l low instruct ions .  

Johnson focuses primari ly on the fou rth factor, cross adm iss ib i l ity of the 

evidence pursuant to ER 404(b) , and argues that the evidence for each charge 

was not cross adm iss ib le .  As deta i led above , ER 404(b) provides that evidence 

of other crimes , wrongs ,  or  acts may be adm iss ib le for pu rposes other than 

provi ng character or  that someone acted i n  a l i ke fash ion .  The l ist of "other 

pu rposes" ment ioned i n  ER 404(b) is merely i l l ustrative . Gresham , 1 73 Wn .2d 

at 420 .  Adm ission of evidence under ER 404(b) requ i res the tr ia l  cou rt to identify 

the pu rpose for wh ich the evidence is sought to be i ntroduced , determ ine  

whether i t  i s  re levant to prove an element of the crime charged , and  weigh the 
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probative va lue of the evidence aga inst its prej ud ic ia l  effect .  State v .  Lough ,  1 25 

Wn .2d 847 ,  853 ,  889 P .2d 487 ( 1 995) . Th is cou rt reviews decis ions to adm it 

evidence under ER 404(b) for abuse of d iscretion .  Foxhoven , 1 6 1  Wn .2d at 1 74 .  

Here ,  the court found that the ja i l  phone ca l ls were cross adm iss ib le as 

evidence of a "consciousness of gu i lt" as to the kidnapp ing and assau lt charges . 

The court reasoned that the ca l ls  "p rovide[d] framework" for the j u ry so that it d id 

not have to view the case i n  a "vacuum . "  The State argued that the phone ca l ls  

were necessary for the j u ry to determ ine the cred ib i l ity of Caldwe l l  and better 

understand why she m ight change her testimony at tria l .  The State noted that i n  

the ca l ls  underlyi ng the NCO vio lat ion counts , Johnson made references to  how 

Caldwe l l  needed to change her statement about the kid nappi ng . Evidence of 

prior acts , part icu larly i n  a s ituation i nvolvi ng domestic v io lence ,  is adm iss ib le 

under ER 404(b) for pu rposes of eva luat ing a witness's cred ib i l ity after the i r  

test imony changes because such evidence is i nd icative of the dynamics of a 

re lationsh ip marked by domestic v io lence and its effects on the victim .  Magers ,  

1 64 Wn .2d a t  1 86 .  The  ca l ls  gave the  j u ry better context for understand ing the 

dynamic between Johnson and Caldwe l l .  They shed l i ght on why Caldwe l l  chose 

to reenter the car with Johnson and they exp la in  why her test imony at tria l  

d iffered from her sworn statement. The tria l  cou rt d id not abuse its d iscret ion in 

ru l i ng  that the phone ca l ls  were adm iss ib le pursuant to ER 404(b) . 

Because each of the fou r  e lements either supports jo inder or  is neutra l ,  

t he  tria l  cou rt d id not err when i t  den ied Johnson 's motion to  sever. 
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Privi leges and Immun ities and Equa l  Protect ion 

F ina l ly ,  Johnson argues that the tria l  cou rt's adm ission of h is recorded ja i l  

phone ca l ls  v io lated the privi leges and immun ities c lause of  art icle I ,  sect ion 12  of 

the Wash ington Constitution and the equa l  p rotect ion c lause of both art icle I ,  

sect ion 1 2  and the Fourteenth Amendment to the U n ited States Constitution .  He 

asserts that by adm itt ing the recorded ca l ls ,  the tr ial cou rt treated h im d ifferently 

than a wealth ier defendant, who cou ld afford to pay ba i l  and whose ca l ls  wou ld  

not be recorded and adm itted at  tria l . We conc lude that the adm ission of 

Johnson 's phone ca l ls d id not v io late the U n ited States or Wash i ngton 

Constitution . 

1 .  Privi leges and Immun ities 

Johnson asserts that the adm ission of the recorded ja i l  phone ca l ls  

v io lated the state constitut ion 's privi leges and immun it ies clause because such 

adm ission "g rants a specia l  p rivi lege to non- ind igent defendants , whose personal  

conversat ions are not mon itored by the government (absent a warrant) and not 

i ntrod uced agai nst them at tria l . "  Because the tr ial cou rt's decis ion to adm it the 

record ing does not g rant either a privi lege nor an immun ity , we conc lude there 

was no privi leges and immun it ies vio lation . 

The privi leges and immun ities c lause of the Wash ington Constitution 

states that " [n]o law sha l l  be passed g ranti ng to any cit izen ,  class of cit izens ,  or  

corporat ion other than mun ic ipa l ,  p rivi leges or  immun it ies wh ich upon the same 

terms sha l l  not equa l ly belong to al l  cit izens ,  or corporations" .  WASH . CONST. 

Art .  I , § 1 2 . For a vio lat ion of art icle I ,  sect ion 1 2  to occu r, the law or its 
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app l icat ion must confer a privi lege to a class of cit izens .  Grant County F i re Prat . 

D ist. No .  5 v. C ity of Moses Lake , 1 50 Wn .2d 79 1 , 8 1 2 ,  83 P . 3d 4 1 9 (2004) . The 

pu rpose of art icle 1 ,  sect ion 1 2  is to "prevent favorit ism and specia l  treatment for 

a few, to the d isadvantage of others . "  Ockletree v. Franciscan Health Sys . , 1 79 

Wn .2d 769,  776 , 3 1 7 P . 3d 1 009 (20 1 4) .  Courts app ly a two-step ana lys is to 

determ ine whether a law imp l icates a "privi lege or immun ity . "  Mart inez-Cuevas 

v.  DeRuyter Bros . Dairy, I nc . , 1 96 Wn .2d 506,  5 1 8- 1 9 ,  475 P . 3d 1 64 (2020) . 

F i rst, the court determ ines whether the law g rants a privi lege or immun ity 

imp l icati ng fundamenta l  rig hts of state cit izensh ip .  Marti nez-Cuevas , 1 96 Wn .2d 

at 5 1 9 .  Next , if the law does imp l icate a privi lege or immun ity , the court asks 

whether there is nonethe less a " ' reasonab le g round '  " for g ranti ng that privi lege 

or immun ity . Mart inez-Cuevas , 1 96 Wn .2d at 5 1 9 (quoting Sch roeder v .  

Weigha l l ,  1 79 Wn .2d 566 , 573 ,  3 1 6 P . 3d 482 (20 1 4) .  The art icle 1 ,  sect ion 1 2  

reasonable g round test is more exact ing than rat ional  basis review. Mart inez

Cuevas , 1 96 Wn .2d at 523 .  U nder the test , a cou rt wi l l  not hypothes ize facts to 

j ustify a leg is lative decis ion . Sch roeder, 1 79 Wn .2d at 574 . Rather ,  a cou rt wi l l  

ana lyze the  decis ion to determ ine whether i t  i n  fact serves the  leg is latu re's stated 

goa l .  Sch roeder, 1 79 Wn .2d at 574 . Specu lat ion wi l l  not suffice .  Schroeder, 

1 79 Wn .2d at 575. 

Here ,  the ja i l ' s  p ractice of record ing phone ca l ls does not v io late the 

privi leges and immun ities c lause because the adm ission of a lega l ly recorded 

te lephone ca l l  is not a law, nor does it g rant any priv i lege or  immun ity to any 

person or c lass of persons.  The adm iss ion of the phone record ing i n  th is case 
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has no impact on any other defendants . Accord i ng ly ,  Johnson's c la im to the 

contrary fa i l s .  

2 .  Equa l  Protect ion 

Johnson argues that the adm ission of the record ing vio lates the equal  

p rotect ion clauses of both art icle I ,  sect ion 1 2  and the Fourteenth Amendment .  

He asserts that adm itt ing recorded ja i l  ca l ls  of ind igent defendants burdens the 

fundamenta l  rig ht to a fa i r  tria l . He also contends that ind igent defendants who 

are i ncarcerated pretria l  are a sem i-suspect class . Specifica l ly, he argues that 

the tria l  cou rt v io lated h is rig ht to equa l  p rotect ion under the law by adm itt ing the 

recorded jai l  ca l ls  when "such record ings may not be i ntroduced aga inst 

defendants with money . "  Because recorded ja i l  ca l ls  may be introduced agai nst 

any defendant, regard less of wealth , we conclude that Johnson fa i ls to estab l ish 

a vio lat ion of h is equal  p rotect ion rig hts .  

The  equa l  p rotect ion clauses of the Fourteenth Amendment and  art icle I ,  

sect ion 1 2  requ i re that people s im i larly s ituated under the law rece ive s im i lar 

treatment from the state . State v .  Haq,  1 66 Wn . App .  22 1 ,  253 ,  268 P . 3d 997 

(20 1 2) .  To show an equa l  protect ion vio lation , a defendant must estab l ish that 

they rece ived d isparate treatment because of membersh ip  i n  a class of s im i larly 

s ituated i nd ivid ua ls and that the d isparate treatment was the resu lt of i ntentiona l  

or  pu rposefu l d iscrim i nation .  State v .  Osman , 1 57 Wn .2d 474 , 484 ,  1 39 P . 3d 

334 (2006) . Therefore , Johnson must estab l ish that he was treated d ifferently 

than others who were s im i larly s ituated . Osman , 1 57 Wn .2d at 485 . 
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Here ,  Johnson does not set forth adequate facts estab l ish ing that he was 

treated d ifferently from others who are s im i larly s ituated . He c la ims that non

ind igent defendants can "never" have the i r  persona l  ca l ls  i ntrod uced aga i nst 

them because they can a lways ba i l  out of ja i l .  But Johnson neglects to 

acknowledge that some ind igent defendants are re leased pretria l  and that some 

non- ind igent defendants are not . 7  Nevertheless , he sti l l  contends that he was not 

ab le to pay ba i l  when a wealth ier i nd ivid ua l  i n  h is  posit ion cou ld have , and 

thereby cou ld have avo ided havi ng h is te lephone conversat ions recorded and 

i ntrod uced at tria l . However, Johnson was warned that the ca l l  was subject to 

record i ng .  

Even i f  we accept Johnson's argument that he  remai ned i n  custody 

because he is i nd igent ,  defendants who are s im i larly s ituated for the pu rposes of 

equa l  p rotect ion ana lys is are those who ,  l i ke Johnson , have made incrim i nati ng 

statements on lega l ly recorded ja i l  phone ca l ls .  Johnson sets forth no reason to 

bel ieve that any defendant under these c i rcumstances wou ld not be subject to 

adm ission of those record ings at tria l . 8 

7 The fact that socioeconomic ,  racia l ,  and ethn ic  d isproport ional ity exists 
as a resu lt of systemic racia l  i njust ices th roughout our  crim ina l  just ice system is 
ind isputab le .  We recogn ize and acknowledge that low- i ncome ind ivid ua ls ,  
persons of co lor ,  and other marg i na l ized popu lat ions often bear the l ion 's share 
of po l ice i ntervention and crim ina l  p rosecution and that th is contributes to the 
d isproport ionate representat ion of these commun ities i n  our jai ls and state prison 
system .  

8 I t  i s  not lost o n  u s  that the practical effect of the inab i l ity of ind igent 
defendants to ba i l  out of ja i l  subjects them to g reater su rve i l lance than non
ind igent defendants who can afford to make ba i l .  However, that a lone is not 
sufficient to estab l ish that the adm iss ion of the ca l ls  v io lated Johnson's equa l  
p rotect ion rig hts .  
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We affirm . 

WE CONCUR: 
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